Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

IHC Bryner Clinic and/or IHC Risk Management
v. Labor Commission of Utah, Karen Wood and/or
Workers Compensation Fund of Utah : Brief of
Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Alan L. Hennebold; Karen S. Wood; Richard Henricksen, Jr.; Elliott Morris; James E. Seaman; Mark
D. Dean; Kristy L. Bertelsen; Blackburn and Stoll; Attorneys for Appellants .
unknown.
Recommended Citation
Brief of Appellant, ICH Bryner Clinic v. Labor Commission, No. 20050197 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5630

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

IHC BRYNER CLINIC and/or IHC
RISK MANAGEMENT,
Labor Comm'n Case No.: 2001 -113 8
Petitioner / Appellants,
Appellate Case No.: 20050197-CA

vs.
LABOR COMMISSION OF UTAH,
KAREN WOOD and/or WORKERS
COMPENSATION FUND OF UTAH,
Respondents / Appellees.

UTAH COURT OF APPEALS
BRIEF
UTAH
DOCUMENT
KFU
50
•A10
DOCKET NO. &O0 ^OI °i ?~n*

BRIEF OF APPELLANTS

Alan L. Hennebold
Deputy Commissioner
Labor Commission of Utah
160 East 300 South
P.O. Box 146615
Salt Lake City, Utah 84114-6615
Karen S. Wood
P.O. Box 313
Hancock, ME 04640
Richard Henricksen, Jr. Esq.
320 South 500 East
Salt Lake City, Utah 84102

Worker's Compensation Fund
Attn: Elliott Morris
P.O. Box 57929
Salt Lake City. Utah 84107
James E. Seaman
320 South 500 East
Salt Lake City, Utah 84102
Mark D. Dean
Kristy L. Bertelsen
BLACKBURN & STOLL, LC
257 East 200 South, Suite 800
Salt Lake City, Utah 84111
Attorneys foi Petitioners/Appellants

PETITIONERS RESPECTFULLY REQUEST ORAL ARGUMENT
AND THAT THIS CASE BE REPORTED.

IN THE UTAH COURT OF APPEALS

IHC BRYNER CLINIC and/or IHC
RISK MANAGEMENT,
Labor Comm'n Case No.: 2001-1138
Petitioner / Appellants,
Appellate Case No.: 20050197-CA

vs.
LABOR COMMISSION OF UTAH,
KAREN WOOD and/or WORKERS
COMPENSATION FUND OF UTAH,
Respondents / Appellees.

BRIEF OF APPELLANTS

Alan L. Hennebold
Deputy Commissioner
Labor Commission of Utah
160 East 300 South
P.O. Box 146615
Salt Lake City, Utah 84114-6615
Karen S. Wood
P.O. Box 313
Hancock, ME 04640
Richard Henricksen, Jr. Esq.
320 South 500 East
Salt Lake City, Utah 84102

Worker's Compensation Fund
Attn: Elliott Morris
P.O. Box 57929
Salt Lake City, Utah 84107
James E. Seaman
320 South 500 East
Salt Lake City, Utah 84102
Mark D. Dean
Kristy L. Bertelsen
BLACKBURN & STOLL, LC
257 East 200 South, Suite 800
Salt Lake City, Utah 84111
Attorneys for Petitioners/Appellants

PETITIONERS RESPECTFULLY REQUEST ORAL ARGUMENT
AND THAT THIS CASE BE REPORTED.

TABLE OF CONTENTS
JURISDICTION OF THE COURT OF APPEALS

1

ISSUES PRESENTED AND STANDARDS OF REVIEW

1

DETERMINATIVE LAW

3

STATEMENT OF THE CASE

5

Nature of the Case

5

Course of the Proceedings and Statement of Facts

5

SUMMARY OF THE ARGUMENT

11

ARGUMENT

12

THE COMMISSION INCORRECTLY HELD BC/IHC LIABLE FOR THE
ENTIRETY OF MS. WOOD'S LATEX-RELATED MEDICAL EXPENSES
AND PERMANENT PARTIAL IMPAIRMENT
A.

The Commission Erred in Failing to Apportion Compensation Under
Section 34A-3-110 (1) for Non-Utah Employers

12

13

B.

It was Error for the Commission to hold BC/IHC liable for the 1% NonIndustrial Latex Impairment Rating
15

C.

The Commission Erred in Holding BC/IHC liable for BC/WCF's
Proportionate share of Permanent Partial Impairment

CONCLUSION

17
17

ii

TABLE OF AUTHORITIES
CASES
Esquivel v. Labor Comm'n. 2000 UT 66

1

Kellerv.O.C. Tanner. Labor Comm'n. Case No. 01-1031(2-12-04^
Luckauv. Board of Rev.. 840 P.2d 811 (Utah 1992)

12
2

MM. v. Utah State Tax Comm'n. Labor Comm'n Case No. 00-0232 (4/30/02) . .. 12-14

OTHER STATUTES
Utah Code Ann. § 34A-2-101

5

Utah Code Ann. § 34A-2-412

16, 17

Utah Code Ann. § 34A-2-801

1

Utah Code Ann. § 34A-3-103

3, 12

Utah Code Ann. § 34A-3-104

3

Utah Code Ann. § 34A-3-105

2, 4, 9

Utah Code Ann. § 34A-3-110

4, 5, 11, 12, 16

Utah Code Ann. § 63-46b-16

1

Utah Code Ann. § 78-2A-3

1

Utah Impairment Guides 2002

7, 9

iii

JURISDICTION OF THE COURT OF APPEALS
This Petition for Review by Appellants IHC Bryner Clinic and/or IHC Risk
Management is from a final order of the Labor Commission of Utah dated February 14,
2005. This Court has jurisdiction over this appeal pursuant to Utah Code Annotated §§
34A-2-801(8)(a), 63-46b-16, and 78-2a-3(2)(a) (2005).

ISSUES PRESENTED AND STANDARDS OF REVIEW
Issue: Did the Commission correctly determine that Bryner Clinic / IHC Risk
Management is responsible to pay for the entirety of Ms. Wood's 8% whole person
permanent partial impairment from her latex allergy?
Issue: Did the Commission correctly determine that Bryner Clinic / IHC Risk
Management is responsible to pay for the entirety of Ms. Wood's latex-related medical
expenses?
Standard of review:
The Utah Supreme Court stated in Esquivel v. Labor Comm'n, 2000 UT 66 (Utah,
2000) that matters of statutory construction are questions of law that are reviewed for
correctness. Where such an issue is a question of law, the appellate court will give no
deference to the agency's determination because the appellate court has the power and
duty to say what the law is and to ensure that it is uniform throughout the jurisdiction. An
exception to this only exists if the legislature has explicitly or implicitly granted discretion
to the agency. Absent such a grant, the agency's interpretation or application of statutory
1

terms are reviewed under a correction-of-error standard. Per Esquivel section 34A-1-301
does not confer a broad grant of discretion to the Labor Commission. Moreover, the
specific statutes in question, section 34A-3-110 and 34A-3-105, Utah Code Ann., are of a
specific nature and do no connote a general grant of discretion. See Luckau v. Board of
Rev., 840 P.2d 811 (Utah 1992) (correction of error standard applied to predecessor
statute to -105). Therefore, no deference need be given to the Labor Commission for
interpretation of these statutes.

2

DETERMINATIVE LAW
This case involves the application of Utah's Occupational Disease Act. The
applicable provisions are as follows:
Section 34A-3-103 of the Occupational Disease Act provides:
For purposes of this chapter, a compensable occupational disease means any
disease or illness that arises out of and in the course of employment and is
medically caused or aggravated by that employment.
Utah Code Ann. § 34A-3-103.
Section 34A-3-104 provides:
(1) Every employer is liable for the payment of disability and medical benefits to
every employee who becomes disabled, or death benefits to the dependents of any
employee who dies, by reason of an occupational disease under the terms of this
chapter.

Utah Code Ann. § 34A-3-104
Section 34A-3-105 addresses the last employer liable rule. It provides:
(1) To the extent compensation is payable under this chapter for an
occupational disease which arises out of and in the course of an employee's
employment for more than one employer, the only employer liable shall be
the employer in whose employment the employee was last injuriously
exposed to the hazards of the disease if:
(a) the employee's exposure in the course of employment with that employer
was a substantial contributing medical cause of the alleged occupational
disease; and
(b) the employee was employed by that employer for at least 12 consecutive
months.
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(2) Should the conditions of Subsection (1) not be met, liability for
disability, death, and medical benefits shall be apportioned between
employers based on the involved employers' causal contribution to the
occupational disease.
Utah Code Ann. § 34A-3-105.
Section 34A-3-110 of this act addresses apportionment of occupational diseases. It
provides:
The compensation payable under this chapter shall be J educed and limited
to the proportion of the compensation that would be payable if the
occupational disease were the sole cause of disability or death, as the
occupational disease as a causative factor bears to all the causes of the
disability or death when the occupational disease, or any part of the disease:
(1) is causally related to employment with a non-Utah employer not subject
to commission jurisdiction;
(2) is of a character to which the employee may have had substantial
exposure outside of employment or to which the general public is
commonly exposed;
(3) is aggravated by any other disease or infirmity not itself compensable; or
(4) when disability or death from any other cause not itself compensable is
aggravated, prolonged, accelerated, or in any way contributed to by an
occupational disease.
Utah Code Ann. § 34A-3-110.

4

STATEMENT OF THE CASE
Nature of the Case
This case involves the application of the Utah Worker's Compensation and
Occupational Disease Acts. See Utah Code Ann. §§ 34A-2-101 etseq. In particular, this
case presents the question whether an employee's last employer during which an
employee was injuriously exposed to latex allergens, and its last worker's compensation
insurance carrier, should be assessed the entirety of permanent partial impairment
compensation and medical expenses under Utah's Occupational Disease Act, or whether
benefits should be apportioned under Section 34A-3-110 of the Utah Code.
Course of the Proceedings and Statement of Facts
The underlying facts of this case are not disputed and are outlined in the Fact
Stipulation and Supplemental Fact submitted to the ALL
Ms. Karen Wood began working in the medical field as a lab technician in the
military beginning in San Antonio, Texas in 1981 to around 1983. See R., at 93. She
then worked for First Medical Care (aka Med First Humana Primecare) as a laboratory
and x-ray technician from around 1984 to August, 1991 in Union City, Georgia; and,
from August 1991 to August 1992 in Cheyenne, Wyoming as a laboratory worker. See id.
During this ten year period, she was exposed to latex allergens when using latex gloves.
See R., at 145..
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She then moved to Utah and was began working for IHC Bryner Clinic on
September 1, 1992 as a medical lab technician. She worked for IHC Bryner Clinic until
December 1997. During her five-years of employment with IHC Bryner Clinic , she was
exposed to latex by the use of latex gloves and by inhaling of latex particles when she or
others would put on and remove the latex gloves. See R.5 at 143.l
From January 1, 1991 through January 16, 1995, IHC Bryner Clinic was insured by
the Workers Compensation Fund of Utah (collectively, "BC/WCF").
Since January 16, 1995 (through the end of her employment in December 1997),
IHC Bryner Clinic has been self-insured with claims managed by IHC Risk Management
(collectively, "BC/IHC").
On November 2, 2001, Ms. Wood filed an Occupational Disease Claim against
BC/IHC, alleging that she sustained a latex allergy as a result of exposure to latex in the
course of her employment with the Bryner Clinic from the period of September 1992
through December 1997. See R., at 1. Ms. Wood sought entitlement to permanent partial
disability compensation of 44% and payment of medical expenses associated with her
latex condition.

BC/WCF was joined in this action as a prior Utah employer/carrier with

whom she was exposed to these allergens.

See R.^ at 12.

1

She has since changed jobs. Between 1998 and August 2001, she worked for
Cheyenne Radiology. From December 2001 to the present she has worked as a business
office manager in a hospital in Maine.
6

In lieu of an evidentiary hearing, the parties agreed to submit the matter directly to
a medical panel for evaluation.
On December 11, 2002 the parties submitted a Fact Stipulation to the ALJ. See R.5
at 21-23. The ALJ asked that parties to submit additional facts to the ALJ for inclusion in
the Fact Stipulation. See R., at 44. That information was submitted to the ALJ which
included information regarding Ms. Wood's job duties. Thereafter, the ALJ prepared
Supplemental Facts and forwarded the materials to a medical panel for review. See R., at
54-58.
The medical panel generated its reported on January 17, 2004. See R., at 61- 77.
The panel found that Ms. Wood suffers from an 11% whole person permanent
impairment. See R., at 76. Of this, the panel apportioned impairment as follows: (1)3%
due to pulmonary conditions that were non-industrial and non-latex related; (2) 7% for
latex-pulmonary conditions; and, (3) 1% due to a latex-skin condition. Of the latexrelated impairments, which totaled 8%, the panel determined that 7% of the latex
impairment was industrial and 1% non-industrial. See R., at 76. A chart reflecting this
rating breakdown is found at R., 153.
Of the 1% non-industrial latex exposure, the panel cited to several non-industrial
exposures occurring in routine life activities such as personal medical care, clothing,
stockings, underwear, dental visits, commercial and natural products, etc.

7

Taking into consideration the amount of time worked for each employer over a 15
year exposure period, which approach has been advocated by Professor Larsons'
Treatise,2 the panel concluded that of the 7% industrial latex whole person impairment
rating liability was apportioned as follows to the nearest whole number: 5% impairment
based upon non-Utah work between 1981 and September 1992 (equates to 65% of fifteen
year industrial exposure period); 1% related to work at Bryner Clinic between September
1992 and January 16, 1995, the period insured by the Workers' Compensation Fund
(equates to 15.5% of fifteen year industrial exposure period); and, 1% for work at Bryner
Clinic between January 17, 1995 and December 1997, self-insured through IHC Risk
Management (equates to 19.5% of fifteen year industrial exposure period). See R., at 6263.
Ms. Wood filed an Objection to the Medical Panel's Report. See R., at 78.
BC/IHC filed a response to Ms. Wood's objections on February 19, 2004. See R., at 12328. Ms. Wood filed a reply to this response. See R., at 129.
On June 21, 2004 the ALJ issued her Findings of Fact, Conclusions of Law and
Order. See R., at 140-47. The ALJ based her ruling upon the time worked for each
employer, holding one-third of the 7.2% impairment (ie., 2.4%) attributable to exposure at

2

Professor Larson in his treatise states that "in some instances, liability is apportioned
simply according to the amount of time attributable to claimant's employment under each
insurer or employer." Larsons, Workers Compensation Law, 153.03 [1] n.16. This treatise
continues: "the relative shares are fixed by the board and are based upon the length of time
in each employer's service." IcL at n.25.
8

Bryner Clinic. Based upon the last employer liable rule (aka Last Injurious Exposure
Rule) of Utah Code Ann. § 34A-3-105, the ALJ found BC/IHC, as the last employer /
carrier liable for the 2.4% whole person permanent impairment.3 The ALJ did not hold
BC/IHC liable for impairment related to non-Utah employment. Based upon the same
reasoning, the ALJ also found BC/IHC liable for one-third of the medical expenses to
treat Ms. Wood's latex allergy.
On June 29, 2004 BC/IHC filed a Motion for Review of the ALJ's Order. See R,
at 148-53. In particular, BC/IHC disputed the ALJ's award of permanent impairment and
medical award assessment against BC/IHC.
BC/WCF filed a Response to the Motion for Review on March 19, 2004. See R.,
at 154.
On February 14, 2005, the Commission entered its Order on Motion for Review.
See R., at 160. The Commission rejected the medical panel, the ALJ and BC/IHC's
evaluations. The Commission determined that BC/IHC was responsible to pay for the
entirety of Ms. Wood's whole person impairment related to her latex allergy - an 8%
impairment. The Commission also ordered BC/IHC to pay for the entirety of medical
care necessary to treat Ms. Wood's latex allergy.

3

The ALJ's finding of 2.4% impairment differs from the panel's impairment of 1%
to BC/IHC and 1% to BC/WCF (totaling 2%) since the ALJ did not round the 7.2%
impairment to the nearest whole number as required by the Utah Guides. See Utah's 2002
Impairment Guides at page 7.
9

On February 25, 2005 BC/IHC filed a Petition for Review with this court seeking
review from the final order of the Labor Commission. A Docketing Statement was filed
on April 6, 2005.
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SUMMARY OF THE ARGUMENT
The Labor Commission incorrectly held BC/IHC liable for the entirety of Ms.
Wood's latex impairment and medical expenses. Although BC/IHC was the last
employer/carrier during the period of Ms. Wood's latex exposure, the Commission
incorrectly interpreted and applied the law in this case, assessing the entirety of liability
against BC/IHC. The Commission's order reveals three fundamental errors.
First, The Commission incorrectly interpreted and applied Section 34A-3-110(1)
Utah Code Ann., which requires apportionment of medical and indemnity compensation
for non-Utah employment.
Second, the Commission incorrectly held BC/IHC liable for a 1% non-industrial
latex rating. There is no evidence or law to support the Commission's award of this
rating.
Third, the Commission erred in holding BC/IHC liable for BC/WCF's
proportionate share of permanent partial impairment. Given that some of the industrial
impairment pre-existed BC/IHC's coverage period, it was error for the Commission to
hold BC/IHC liable for the entirety of the industrial impairment.

11

ARGUMENT
THE COMMISSION INCORRECTLY HELD BC/IHC LIABLE FOR THE
ENTIRETY OF MS. WOOD'S LATEX-RELATED MEDICAL EXPENSES AND
PERMANENT PARTIAL IMPAIRMENT.
The Utah Occupational Disease Act (the "Act") renders an employer liable "for the
payment of disability and medical benefits to every employee who becomes disabled . . .
by reason of an occupational disease." See Utah Code Ann. § 34A-3-104. Under the Act,
an occupational disease is defined as "any disease or illness that arises out of and in the
course of employment and is medically caused or aggravated by that employment." Id at
§34A-3-103.
Section 3 4A-3-110 of the Act, which came into effect in 1991, limits an
employer's liability to the proportionate share of causation attributable to that
employment. Indemnity and medical expenses, collectively referred to as "compensation"
under the statute,4 are proportionately reduced under any of four circumstances. Section
34A-3-110 reads:
The compensation payable under this chapter shall be reduced and limited to the
proportion of the compensation that would be payable if the occupational disease
were the sole cause of disability or death, as the occupational disease as a
causative factor bears to all the causes of the disability or death when the
occupational disease, or any part of the disease:

4

Relying upon section 34A-2-102(3), U.C.A., the Utah Labor Commission has held
that the term "compensation" under section 34A-3-110 refers to both indemnity and medical
expenses. See e.g., M.M. v. Utah State Tax Comm'n, Labor Comm'n Case No. 00-0232
(4/30/02); Keller v.O.C. Tanner, Labor Comm'n. Case No. 01-1031(2-12-04).
12

(1) is causally related to employment with a non-Utah employer not subject to
commission jurisdiction;
(2) is of a character to which the employee may have had substantial exposure
outside of employment or to which the general public is commonly exposed;
(3) is aggravated by any other disease or infirmity not itself compensable; or
(4) when disability or death from any other cause not itself compensable is
aggravated, prolonged, accelerated, or in any way contributed to by an
occupational disease.
Utah Code Ann. § 34A-3-110.
The Commission concluded that BC/IHC was liable for the entirety of Ms. Wood's
8% whole person impairment attributable to her latex allergy5 as well as the entirety of
medical expenses necessary to treat her latex allergy. As discussed below, BC/IHC
submits that each of these rulings was incorrect.

A.

The Commission Erred in Failing to Apportion Compensation Under
Section 34A-3-110 (1) for Non-Utah Employers.

The Commission erred in refusing to apportionment liability of medical and
permanent impairment compensation for non-Utah employers under the Act. Although

5

7% is an industrial latex rating; 1% is non industrial latex. Of the 7%, the panel
apportioned as follows:
5%
1%
1%

for other work between 1981 and September 1992.
for work at Bryner Clinic from September 1992 to January 16, 1995 (WCF
coverage period)
for work at Bryner Clinic from January 17, 1995 to December 1997 (IHC
coverage period)
13

citing to Section 34A-3-110 of the Utah Code and finding that Ms. Wood's claim met
subpart (1), the Commission concluded that this statute imposes no reduction on Ms.
Wood's occupational disease benefits for her latex allergy. The Commission stated:
In applying this formula, it is important to note that Ms. Wood's
claim is limited to her latex allergy. By the same token, it is only Ms.
Wood's latex allergy which is the "occupational disease" under
consideration. Therefore, applying the statutory language of § 110 to the
circumstances of this case, the Commission concludes that Ms. Wood's
occupational disease (latex allergy) is the entire cause of the disability at
issue. Consequently, §34A-3-l 10 imposes no reduction to Ms. Wood's
occupational disease benefits for her latex allergy and she is entitled to
permanent partial disability compensation for the entire 8% latex allergy
impairment, as well as medical expenses necessary to treat that allergy.

With all due respect, BC/IHC submits that the Commission failed to properly
interpret and apply Section 34A-3-110(1) to the present facts. Subpart (1) of this statute
allows for apportionment of indemnity and medical expenses "when the occupational
disease, or any part of the disease: (1) is causally related to employment with a non-Utah
employer not subject to commission jurisdiction." The findings found by the Commission
meet these statutory requirements.
In this case, the medical panel, ALJ, and Commission found that some of the
claimant's industrial exposure to latex exposure during the period of 1981 to September
1, 1992 while she was working with non-Utah employer. This equates to approximately
65%. Ms. Wood worked in the medical field in the military in 1981 and then for First
Medical Care as a laboratory and x-ray technician from April, 1985 to August, 1991 in
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Union City, Georgia; and, from August 1991 to August 1992 in Cheyenne, Wyoming as a
laboratory worker. Given that these are all non-Utah employers, are not subject to Labor
Commission jurisdiction, and because medical evidence unequivocally reveals that they
causally contributed to Ms. Wood's latex allergy, it would be appropriate to reduce the
award of permanent impairment and medical expense compensation accordingly under
34A-3-110(1). The Commission incorrectly interpreted and applied the law in this
instance.
Under the foregoing strictures, BC / IHC should not be held liable for the 5%
whole person impairment attributable to Ms. Wood's work during the period of 1981 to
September 1, 1992 and should not be held liable for the 65% of the medical expenses
attributable to industrial latex exposure during that period as determined by the
Commission.

B.

It was Error for the Commission to hold BC/IHC liable for the 1%
Non-Industrial Latex Impairment Rating.

It was also error for the Commission to hold BC/IHC liable for the 1% whole
person permanent impairment rating which the panel, the ALJ, and the Commission
deemed attributable to nonAndustrial causes. Ms. Wood was found to have an 8% latexrelated whole person impairment rating. Of this 8% rating, the Commission held 7% to
be industrially caused and, 1% non-industrial. Despite this, the Commission proceeded to
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conclude that not only was the 7% rating the liability of BC/IHC, but also, the 1% rating
attributable to non-industrial latex exposure.
The Commission's award of a 1% permanent impairment for non-industrial latex
exposure against BC/IHC is contrary to Subparts (2) and (3) of Section 34A-3-110 and
34A-2-412(6)(c)(ii) of the Utah Code. Indeed, Section 34A-3-110 (2) of the Act provides
for apportionment "when the occupational disease, or any part of the disease:
(2) is of a character to which the employee may have had substantial exposure outside of
employment or to which the general public is commonly exposed[.]"
Moreover, subpart (3) allows for apportionment "when the occupational disease, or
any part of the disease . . . (3) is aggravated by any other disease or infirmity not itself
compensable." See Utah Code Ann. § 34A-3-110(3).
Even Section 34A-2-412(6)(c)(ii) of the Utah Worker's Compensation Act,
applicable by way of Section 34A-3-102, U.C.A., provides that: "Permanent partial
disability compensation may not: .. (ii) be paid for any permanent impairment that existed
prior to an industrial accident."
Each of these statutory provisions individually allows for the apportionment of
permanent impairment ratings in occupational disease cases for non-industrial causes. In
this case, the Commission erred in failing to apportion Ms. Wood's non-industrial, preexisting latex impairment.

16

C

The Commission Erred in Holding BC/IHC liable for BC/WCF's
Proportionate share of Permanent Partial Impairment

BC/IHC do not dispute that it is responsible for its proportionate share of latexrelated medical expenses and 1% share of permanent partial impairment. However,
BC/IHC disputes the Commission award of an additional 1% impairment during the
period of coverage of the WCF.
In particular, the Commission concluded that BC/IHC was responsible for payment
of the rating attributable during the BC/WCF's exposure period of 1% plus the 1% during
its coverage period (totaling 2%).
As noted above, § 34A-2-412(6)(c)(ii) of the Utah Worker's Compensation Act,
applicable by way of 34A-3-102, U.C.A., provides that: "Permanent partial disability
compensation may not: .. (ii) be paid for any permanent impairment that existed prior to
an industrial accident." Given that at least 1% impairment pre-existed BC/IHC's
coverage period (during the period of coverage of BC/WCF), under Utah law, BC/IHC
should not be responsible for that 1% impairment.
CONCLUSION
Based upon the foregoing, BC/IHC respectfully ask the Court of Appeals to
reverse the Commission's Order Denying Motion for Review.
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Respectfully submitted this 28th day of May, 2005.
BLACKBURN & STOLL, LC
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